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SPECIAL LEGAL UPDATE REPORT  
 

(SOUTH AFRICA) 
  

COVID-19 FREQUENTLY ASKED LEGAL QUESTIONS 
 

    
Dear Clients,  

 

Since the lockdown was initially proclaimed, but especially once we moved to Level 4 with its 

host of new Regulations and Directions and amendments to existing ones, we have received 

numerous queries to explain certain (new) requirements. From these we realised that several 

common questions kept on coming up and we therefore decided to compile a short COVID-

19 Frequently Asked Legal Questions guide. 

 

 Are employees over 60, or those having comorbidities, allowed to work? 

 What written appointments do we need to make, and what is the difference between 

a COVID-19 compliance officer and manger? 

 What is the percentage of employees that can start working again? 

 What does scaling up of employment or production mean? 

 Do contractors count towards the percentage of employees that can start working 

again? 

 What precautionary measures do we need to take at work, and how often must 

screening be done? 

 Do we need to report infections? 

 What steps do we need to take if there are infections? 

 How should we dispose COVID-19 PPE? 

 

Before answering these we need to provide a very quick overview of current legislation. 
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- Regulations in terms of the Disaster Management Act, GN R 480 of 29 April 2020: 

These are the most recent set of main Regulations. They are administered by the 

Department of Cooperative Governance and Traditional Affairs (headed by Minister 

Dlamini Zuma). The Regulations deal with numerous topics, including movement of persons 

and children, funerals, gatherings, public transport, prohibition of the sale of liquor and 

tobacco products etc.  

 

They are broken up into Chapters 1, 2 and 3, as well as Table 1, Annexures A-E. 

 

Chapters 1 and 2 apply throughout the entire lockdown, while Chapter 3 deals with Level 4 

(our current status). 

 

Table 1 sets out the different alert levels and describes which industrial sectors may operate 

and under what conditions. 

 

The Annexures deal with the following: 

o Annexure A: various forms, including the important Permit to perform an Essential or 

Permitted Service 

o Annexure B: Essential goods for import 

o Annexure C: Permitted goods for export 

o Annexure D: Essential services 

o Annexure E: Workplace plans 

 

- COVID-19 Occupational Health and Safety Measures in Workplaces (Department of 

Employment and Labour Directive, GN 479 of 29 April 2020): 

These Directives regulate various workplace safety measures which must be implemented 

to reduce or eliminate the escalation of workplace infections. The Directions have 46 

clauses, but only clause 40 is applicable to small businesses (defined as having less than 10 

employees). 

 

Clause 40 is short and in summary provides that: 

o At least 1.5 m space should be made available between employees, and if not 

possible, physical barriers should be put up 

o Employees with symptoms should not work 

o The national COVID-19 hotline (0800 02 9999) should be contacted for instructions in 

the case of an infection 

o PPE, sanitisers, soap and clean waters must be provided 

o Employees must use soap and sanitisers and regularly disinfect their workstations 
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o Measures indicated by a risk assessment must be taken. 

 

The other clauses (which are relevant for businesses having ten or more employees) deal 

with matters like: 

o Administrative measures:  

 risk assessment (if there are more than 500 employees a copy must be 

submitted to the company’s health and safety committee as well as the 

Department of Employment and Labour) 

 notifying employees of the contents of the Directive 

 appoint a manager to address employee or workplace representative 

concerns and to keep them informed and, in any workplace in which a 

health and safety committee has been elected, consult with it on the 

nature of the hazard in that workplace and the measures that need to be 

taken 

 minimise, as far as practicable, the number of workers at any given time 

through rotation, staggered working hours, shift systems, remote working 

arrangements etc to achieve social distancing 

 minimise contact with the public 

 training and awareness of employees 

 inform the Department of Health and Department of Employment and 

Labour if an employee was diagnosed with COVID-19; investigate the 

cause, including any control failure; review the risk assessment 

 provide administrative support to the Department of Health for contact 

tracing. 

o Social distancing measures (1.5 meters, physical barriers; queue control for eg. 

canteens and lavatories) 

o Symptom screening and what to do if an employee tests positive 

o Sanitisers, disinfectants and other measures 

o Cloth masks 

o Workplaces to which the public have access 

o Ventilation 

o Other PPE. 

 

- Various other Directions 

Numerous other Directions were brought out, many of which are amended on a 

continuous basis (either to correct earlier mistakes or to change rules). In addition, new 

Directions are constantly published.  
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This means that COVID-19 legal requirements are changing virtually daily. For this reason 

this special update does not go into detail about the other laws as such a review would 

become outdated very quickly. 

 

Of more importance are probably the Directions dealing with Public Transport. The latest 

relevant one is GN 493 of 4 May 2020 (amended on 6 May 2020 by GN 504), and more 

amendments are expected in the near future. 

 

 

1) Are employees over 60, or those having comorbidities, allowed to work? 

Yes. The Regulations (in Reg 5(5)(d) and (e)) deal with disclosed health issues or comorbidities 

and employees over 60 respectively. 

 

Reg 5(5) states that: 

All employers must adopt measures to promote physical distancing of employees, including- 

(d) special measures for employees with known or disclosed health issues or 

comorbidities, or with any condition which may place such employees at a higher 

risk of complications or death if they are infected with COVID-19; 

(e) special measures for employees above the age of 60 who are at a higher risk of 

complications or death if they are infected with COVID-19.   

 

It is therefore clear that they can work. The employer should, however, treat them as a high risk 

group and implement additional safeguards (eg. greater distance to colleagues, minimising 

contact with colleagues or the public, allowing them to work from home etc). 

 

2) What written appointments do we need to make, and what is the difference between a 

COVID-19 compliance officer and manger? 

Besides those a company should already have (eg. health and safety representatives, 

committee members, section 16(2), incident investigator etc) a compliance officer must be 

appointed in terms of Reg 16(6). The Regulations do not define who exactly the officer should 

be, but it obviously would make sense to appoint the section 16(2) representative or SHE 

manager since the obligations imposed by the Regulations and various Directions/Directives in 

any event would fall into his/her portfolio of duties. 

 

The compliance officer must oversee the: 

(i) Implementation of the plan (for the phased in return of employees to the 

workplace) 
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(ii) Adherence to the standards of hygiene and health protocols relating to COVID-19 

at the workplace. 

 

It is the duty of the employer (and not the compliance officer) to develop the above plan, 

although this may be delegated to him/her. The plan must correspond with Annexure E of the 

Regulations. 

 

The Department of Employment and Labour’s Directive referred to above requires that a 

manager be appointed (clause 16.5). That manager’s duty is to address employee or 

workplace representative concerns and to keep them informed and, in any workplace in 

which a health and safety committee has been elected, consult with it on the nature of the 

hazard in that workplace and the measures that need to be taken. 

 

No definition is provided who this manager should be, ie. whether it will be one of the existing 

managers, or if this is simply another term for eg. “compliance officer”.  

 

However, as recommended above when dealing with the compliance officer, our suggestion 

is that, in any event, somebody more senior (eg. section 16(2) representative or SHE manager) 

should be appointed. That person would then be regarded as both the compliance officer 

(under the Regulations) and the manager (in terms of the Directive). Both laws would then be 

complied with in so far as the appointments are concerned. 

 

3) What is the percentage of employees that can start working again? 

This is set out in Table 1 of the Regulations. Different percentages apply to various identified 

industries. 

 

Some are still not allowed to operate (eg. tourism, hospitality), while others may operate at 

100% (eg. manufacture of wholesale and retail products – albeit subject to scaling up to full 

employment). 

 

Others are capped (eg. manufacture of automotives, steel and other metals, rail and ship-

building – scaling up in phases to 50% employment and subject to strict health protocols).  

 

Table 1 should therefore be consulted for specific industries and activities. 

 

4) What does scaling up of employment or production mean? 

This was largely covered in question/answer 3 above. Essentially it means that production 

cannot commence again at once, but must be ramped up in stages until it reaches the 
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permissible percentage (eg. 50%). How fast these stages are is not described in the 

Regulations. Basically it would depend on how quickly a company can implement its 

workplace plan, do the training for all, introduce the various precautionary and safety 

measures etc. 

 

5) Do contractors count towards the percentage of employees that can start working again? 

In our opinion they should not as they are not employees of the company.   

 

A distinction should, however, be made between “real” contractors (eg. cleaners, security) 

and labour broker employees (which many companies incorrectly tend to view as 

contractors). The latter generally form an integral part of a company’s operations and hence 

workforce as they operate machinery, perform certain relevant tasks etc without which a 

company could not fully or properly run. They should therefore be included in the permissible 

percentage. 

 

Contractors, like cleaners and security, are usually not critical staff and do not contribute 

towards manufacturing or processing. Whether or not a company has them on site is therefore 

usually not important (apart from perhaps ensuring cleanliness and hygiene in the ablution 

blocks or canteen. In our view they could probably be excluded from the permissible 

percentage. 

 

6) What precautionary measures do we need to take at work, and how often must screening 

be done? 

This was partly addressed on page 3 (as part of the overview of the Department of 

Employment and Labour’s Directive), especially the hand washing, sanitising and disinfecting 

criteria. 

 

Other measures would, for instance, include:  

- providing the necessary PPE 

- social distancing 

- remote work 

- staggered working times and lunch breaks 

- shift system 

- limiting the number of employees in eg. ablutions and canteens 

- closing the canteen and making staff eat at their desk 

- requiring staff to use the stairs as opposed to the elevator 

- preventing or minimising contact with the public 

- reducing the need for physical meetings (with other staff, customers or third parties) 
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- disabling biometric access or clocking systems 

- not making use of breathalysers 

- sanitising pens used by security for visitors 

- sanitising door handles, railings etc. 

 

Screening must be done every time employees report to work. In addition, employees should 

be informed of the obvious symptoms (eg. fever, cough, sore throat, redness of eyes or 

shortness of breath) so that they report these either during screening or if they experience 

them while working. This is required by clause 21 of the Department of Employment and 

Labour’s Directive. 

 

7) Do we need to report infections and what steps must then be taken? 

Yes. Clause 16.10 of the Department of Employment and Labour’s Directive states that the 

employer must notify that Department as well as the Department of Health. 

 

The possible cause of the infection must be investigated to determine if it possibly was work 

related. Potential failures of control measures must also be probed and the risk assessment 

must be reviewed. Moreover, administrative support must be provided to the Department of 

Health for contact tracing. 

 

If the infection was work related the employee is entitled to compensation in terms of the 

Compensation for Occupational Injuries and Diseases Act and the relevant forms and 

supporting documents must be submitted by the employer to the Department of Employment 

and Labour. This is the same process as with any other reportable accident or occupational 

disease. 

 

8) How should we dispose of COVID-19 PPE? 

This is regarded as hazardous and potentially infectious, and would further qualify as hazardous 

biological waste thus triggering the Regulations for Hazardous Biological Agents, GN R 1390 of 

2001. In addition, other legislation like the Waste Act, health legislation and  local waste by-

laws are applicable. 

 

The Regulations for Hazardous Biological Agents state as follows: 

 

17. Disposal of HBA 

An employer or self-employed person…shall— 

(a) lay down written procedures for appropriate decontamination and 

disinfection; 
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(b) implement written procedures enabling infectious waste to be handled 

and disposed of without risk; 

(c) ensure that all fixtures and equipment including vehicles, re-usable 

containers and covers which have been in contact with HBA waste are 

disinfected and decontaminated after use in such a manner that it does 

not cause a hazard inside or outside the premises concerned; 

(d) ensure that all HBA waste that can cause exposure is disposed of only on 

sites specifically designated for this purpose in terms of the Environmental 

[sic] Conservation Act, 1989 (Act No. 73 of 1989), in such a manner that it 

does not cause a hazard inside or outside the site concerned; 

(e) ensure that all employees involved in the collection, transport and disposal 

of HBA waste and who may be exposed to that waste are provided with 

suitable personal protective equipment; and 

(f) ensure that if the services of a waste disposal contractor is used, a provision 

is incorporated into the contract stating that the contractor shall comply 

with the provisions of these Regulations. 

 

The Waste Act is now the main national law for waste management, and no longer the 

Environment Conservation Act. This does not affect paragraph (d) above, since landfill sites 

must now be licenced in terms of the Waste Act, while incineration plants are licenced under 

the Air Quality Act. COVID-19 related waste (eg. used PPE) must be disposed of at a site 

permitted to accept it. In our opinion the waste should be taken to an incinerator due to the 

potential infection and public health/safety risk. 

 

The National Environmental Health Norms and Standards for Premises and Acceptable 

Monitoring Standards for Environmental Health Practitioners, GN 1229 of 2015, also deal with 

standards for waste management (all types, including infectious waste). In a nutshell they refer 

to various Regulations as well as Norms and Standards under the Waste Act, and also SANS 

10248-2 (management of healthcare waste). It is conceded that used PPE is not healthcare 

waste (unless it comes from a hospital or company clinic), but considering that we are talking 

about potentially infectious PPE the same principles as for healthcare waste should apply. In 

any event, the general rule is that infectious waste is not allowed to be landfilled. 

 

If you have any questions please feel free to contact us. 

 

Kind regards 
 
 
 
MARK DITTKE 


